DESIGNATING CONDUIT TRUSTS AS DEATH BENEFICIARIES

Here’s a sample death beneficiary designation of a conduit trust

Note: This is a supporting document written by Steven E. Trytten for his article “Got Stretch-Out” in the July 2009 Trusts & Estates

The following form illustrates how several conduit trusts can be designated as death beneficiaries of an IRA in a manner that will qualify for separate account treatment.
SAMPLE FORM: IRA Death Beneficiary Form Designating Subtrusts.

Retirement Plan Death Beneficiary Designation

Person Making Designation (hereafter, “Owner”) 
Jane Reynolds
Owner’s Social Security Number:
555-55-5555

Owner’s Birth Date:
November 1, 1966

Plan Description (e.g., 401(k), IRA, Roth IRA)

(hereafter, “Retirement Plan”)
IRA

Name of Plan Administrator, Trustee or Custodian 

(hereafter, “Administrator”)
All American Financial

Retirement Plan Account Number 

(hereafter, “Retirement Plan Account”)
7-7777777-77
1.
Primary Death Beneficiary. The Owner hereby designates, as her primary designation, that the above-referenced IRA (the “Retirement Plan Account”) be divided into separate accounts in the following manner: 

One equal account shall be established for each of the Owner’s two (2) children, namely, Christine Reynolds and Cynthia Reynolds. The following table provides pertinent information about the Owner’s children:

Name
Relationship
Social Security Number
Birth Date
Christine Reynolds
Daughter
222-22-2222
October 3, 1994

Cynthia Reynolds
Daughter
333-33-3333
February 8, 1998

If any child does not survive the IRA Owner, said deceased child’s account shall be further divided into separate accounts for each of the deceased child’s descendants living at the IRA Owner’s death, on the principle of representation, or, if the deceased child has no then living descendants, the deceased child’s share shall proportionately augment the other separate accounts so established. 

Each separate account created for a child or more remote descendant of the Owner who has attained Thirty-Five (35) years of age and is not “disabled” shall be designated outright and free of trust to said individual.

Each separate account created for a child or more remote descendant of the Owner who has not attained Thirty-Five (35) years of age or who is “disabled” shall be designated to the Trustee of the [name of subtrust] established for the benefit of said child or descendant under the Jane Reynolds Revocable Trust established January 2, 2008, as amended from time to time during the Owner’s lifetime (hereafter, the “Revocable Trust”).

If there is no [name of subtrust] provided under the Revocable Trust for any one or more of said children or descendants: (i) if at the time of the Owner’s death he or she has attained twenty-one (21) years of age and is not “disabled,” his or her separate account shall be designated to him or her outright and free of trust; (ii) if at the time of the Owner’s death he or she has not attained twenty-one (21) years of age and is not otherwise “disabled,” his or her separate account shall be designated to him or her free of trust and held for him or her by his or her legal guardian as custodian under the Uniform Transfers to Minors Act until the child or descendant attains twenty-one (21) years of age or, if there is no such legal guardian, the custodian shall be the then serving Trustee of the Revocable Trust; or (iii) if at the time of the Owner’s death he or she is “disabled,” his or her separate account shall be designated to the Trustee of the Revocable Trust to hold for his or her benefit.

A person is “disabled” if he or she suffers from a mental or physical condition (other than minority) that renders said person mentally incapable of managing his or her business or personal affairs, whether or not there is an adjudication of incapacity or disability, which condition is likely to extend for a period of greater than ninety days. Any such condition shall be evidenced by written declaration of two licensed physicians under penalty of perjury filed with the IRA Custodian. Neither the IRA Custodian nor any licensed physician who executes such a declaration (other than under circumstances of fraud or gross negligence) shall be subject to liability because of such execution.

Further Death Beneficiary Designations. The Owner requests that the documents and terms governing the IRA (including the terms of this Death Beneficiary Designation) be construed to the greatest extent possible to allow any individual beneficiary to make further death beneficiary designations after the IRA Owner’s death that direct how said individual beneficiary’s interest in the IRA would pass at the individual beneficiary’s death.

Transfer by Fiduciary. The Owner requests that the documents and terms governing the IRA (including the terms of this Death Beneficiary Designation) be construed to the greatest extent possible to allow the fiduciary of any estate or trust holding an interest in the IRA to “transfer” part or all of said interest to any one or more beneficiaries of said trust or estate for any reason (including by way of example and not limitation the partial or complete distribution of said trust or estate). “Transfer” refers to the transfer of ownership and authority over said interest without actually causing taxable distributions from the IRA, e.g. such as the transfers described in Treasury Regulation Section 1.691(a)-4(b).

No Liability for IRA Custodian. The IRA Custodian shall incur no liability to any person interested in the IRA for relying on information provided by or acting upon the written instruction of (i) an agent acting for the Owner under a durable power of attorney; (ii) an agent acting for an individual entitled to an interest hereunder following the Owner’s death; or (iii) the trustee or executor of a trust or estate entitled to an interest hereunder following Owner’s death.

Executed and accepted on this date of January 2, 2008.
____________________________________

Jane Reynolds - Owner

 [Notary attestation optional, but suggested]
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