LIMITING TRUSTEES’ POWER

Here’s sample language to limit trustee powers of a conduit trust

Note: This is a supporting document written by Steven E. Trytten for his article “Got Stretch-Out” in the July 2009 Trusts & Estates

The following clause illustrates how limits can be placed on the powers of a tax-sensitive trustee of a conduit trust to minimize the risk of unexpected tax problems.

2.6.3
Limitations on Trustee’s Power to Take Distributions. For so long as the Beneficiary is the Stretch-Out Retirement Beneficiary of a Stretch-Out Retirement Account, the following individuals, while serving as Trustee, are prohibited from withdrawing “Excess Distributions” from said Stretch-Out Retirement Account, and said power shall be reserved to others acting jointly as Trustee who are not prohibited from so acting or, if none, to the Independent Trustee:

(a)
Disclaimant. Any individual who made a qualified disclaimer of any interest in said Stretch-Out Retirement Account as to which the Beneficiary is the Stretch-Out Retirement Beneficiary. 

(b)
Individual With Obligation of Support. Any individual who owes a legal obligation of support to the Beneficiary.

(c)
Beneficiary. The Beneficiary.

For purposes of this Section, the term “Excess Distributions” refers, with respect to an interest in a Stretch-Out Retirement Account, to any distribution in excess of those amounts reasonably necessary to: (i) comply with the Minimum Distribution Rules; (ii) provide for the Beneficiary’s health, education, and support in his or her accustomed manner of living; (iii) comply with the legal obligation to pay income, estate, inheritance, generation-skipping transfer tax, or other taxes properly chargeable to distributions received from or the balance remaining in said Stretch-Out Retirement Account; and (iv) provide for payment of trust expenses properly allocable to distributions received from or the balance remaining in said Stretch-Out Retirement Account.
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