DOCUMENTATION REQUIREMENT 
Clause documenting a settlor’s intent to obtain “stretch-out” and reminding the trustee to deliver required documentation to plan administrator 
Note: This is a supporting document written by Steven E. Trytten for his article “Got Stretch-Out” in the July 2009 Trusts & Estates

The following clause can be used as part of the administrative provisions in a trust document, or could be adapted to be included in a specific subtrust arising under the document. The clause recites the Settlor’s intent that trusts receiving retirement plan assets are to be recognized as “see through trusts.”

In particular, subsection (a) reminds the Trustee to deliver the documentation that is required under the regulations in order for a trust to qualify as “see through.”

Subsections (b) and (c) are intended to help with an issue that comes up from time to time with financial institutions when a trustee wants to make a distribution to a beneficiary consisting of an interest in a retirement plan that is part of the trust (e.g. upon division or termination of a trust). The trustee often wants to accomplish an assignment that results in the beneficiary taking over ownership of the retirement plan interest without causing a taxable distribution. The financial institution may be unsure whether it can comply with the trustee’s instruction. Subsection (b) specifically authorizes and directs the Trustee to make distribution in a manner that minimizes income tax, and subsection (c) protects the financial institution that relies on the Trustee’s instructions.

11.15
Trust as Beneficiary of Retirement Account. The Settlor intends that each trust hereunder that owns an interest in a Retirement Account enjoy the longest possible deferral period under the Minimum Distribution Rules. Accordingly, the following shall apply:


(a)
The Trustee of a trust so designated shall, within the time limit prescribed under the Minimum Distribution Rules, deliver documentation required under said rules to the respective administrators and custodians of each Retirement Account.


(b)
For purposes of this instrument, when the Trustee is directed to “distribute” an interest in a Retirement Account to an individual or another trust, the Trustee is to assign all of the Trustee’s interests in and powers over said Retirement Account interest (e.g., to direct investments and withdrawals) to said individual or to the trustee of said other trust, and such direction shall not be interpreted as requiring the Trustee to arrange for the assets held in the Retirement Account to be withdrawn from said Retirement Account. The Settlor specifically intends that any such “distribution” of a Retirement Account shall be handled in a manner that results in zero, or the minimum possible amount of income tax payable by either the trust, said individual, or said other trust.


(c)
The administrators, custodians, or other fiduciaries of the respective Retirement Accounts shall incur no liability to the trust or to any of its beneficiaries for acting upon the written instruction of the Trustee pursuant to this Section 11.15.

